STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

UNI TED SERVI CES AUTOMOBI LE
ASSQOCI ATI ON,

Petiti oner,
VS. Case No. 01-0550F

ANTHONY CI RRUZZO,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in
this case on April 5, 2001, in Tanpa, Florida, before Lawence
P. Stevenson, a duly-designated Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: John W Canpbell, Esquire
Const angy, Brooks & Smith, LLC
Post Office Box 1840
Tanpa, Florida 33601-1840

For Respondent: Anthony Cirruzzo, pro se

7692 Deer Foot Drive
New Port Richey, Florida 34653

STATEMENT OF THE | SSUE

The i ssue presented for decision in this case is whether
Petitioner is entitled to costs as a prevailing party pursuant

to Section 760.11, Florida Statutes.



PRELI M NARY STATEMENT

This matter was opened by the Division of Adm nistrative
Hearings ("DOAH') pursuant to a Motion to Tax Costs (the
"Motion") filed by Petitioner, United Services Autonobile
Associ ation ("USAA"), on February 5, 2001, in the case of

Cirruzzo v. United Services Autonpbile Associ ati on, DOAH Case

No. 00-2929. By order dated January 9, 2001, DOAH Case

No. 00-2929 was cl osed, pursuant to M. Cirruzzo’s notice of
voluntary disnmi ssal filed on January 5, 2001. The Motion
requests costs in the amount of $1,707.50, including fees for
service of summobns to witnesses, court reporter fees for

w tness depositions, and witness fees. The matter was set for
hearing on April 5, 2001.

At the formal hearing, USAA presented no sworn testinony.
USAA' s Exhibits 1 through 3, docunenting the costs for which
paynment is sought, were admtted into evidence. USAA also
filed the depositions of Anthony Cirruzzo and John Luke
Carscal l en, taken in DOAH Case No. 00-2929, as well as
M. Cirruzzo's answers to interrogatories in that case, all of
whi ch were considered by the undersigned w thout objection.

M. Cirruzzo testified on his own behalf. He offered no
exhibits at the hearing. Hi s post-hearing subm ssion
contai ned Attachments A through G to which no objection was
of fered by USAA and which were therefore considered by the

under si gned.



No transcript was provided. Both parties tinely filed
proposed recomended orders.

FI NDI NGS OF FACT

Based on the oral and docunentary evidence adduced at the
final hearing, and the entire record in this proceeding, the
follow ng findings of fact are made:

1. On July 17, 2000, the Florida Comm ssion on Hunan
Rel ati ons forwarded to DOAH a request for formal
adm ni strative hearing filed by Anthony Cirruzzo, alleging
t hat USAA, his enployer, had discrimnated agai nst hi m because
of his age. DOAH Case No. 00-2929 was opened and consol i dated

with two rel ated age discrimnation proceedi ngs, Knopfel v.

Uni t ed Services Autonpbil e Associ ati on, DOAH Case No. 00-2314,

and Henry v. United Services Autonobil e Associ ation, DOAH Case

No. 00-2931. M. Cirruzzo was also one of the plaintiffs in a
awsuit filed in the United States District Court, Mddle
District of Florida, on July 25, 2000, clainng age

di scri m nati on agai nst USAA.

2. On June 21, 2000, USAA filed an answer and
affirmati ve defenses to the petition in DOAH Case No. 00-2929.
In its answer, USAA requested a judgnent awarding it
attorneys' fees and costs pursuant to Florida | aw

3. On Novenber 15, 2000, counsel for M. Cirruzzo filed
a motion for |eave to withdraw as counsel. On Novenber 30,

2000, USAA filed a notion to sever and admi nistratively
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di sm ss the petitions of Knopfel and Henry, pursuant to a
settl ement reached between USAA and those persons. By order
dat ed Decenber 7, 2000, the motion to sever and di sm ss was
granted. By order dated Decenber 8, 2000, the notion to

wi t hdraw as counsel was granted.

4. Also on Decenmber 8, 2000, the undersigned entered an
order requiring M. Cirruzzo to notify this tribunal of his
intent to proceed in the matter, either on his own behal f or
represented by new counsel. On December 15, M. Cirruzzo
filed a response stating his intent to proceed in the matter
pro se. By Order dated Decenber 28, 2000, the case was set
for hearing on January 31 through February 3, 2001, in Tanpa,
Fl ori da.

5. On January 5, 2001, M. Cirruzzo filed a notice of
voluntary dism ssal of DOAH Case No. 00-2929. By order dated
January 9, 2001, the file in DOAH Case No. 00-2929 was cl osed.

6. USAA seeks costs in the anpunt of $1,410.00 for the
transcription of the deposition of M. Ciruzzo taken on
Cct ober 3, 2000, and the deposition of his supervisor at USAA,
John Luke Carscallen, taken on October 5, 2000.

7. The transcript of M. Cirruzzo's partial deposition
is 137 pages long. During the deposition, counsel for USAA
guestioned M. Cirruzzo regarding his age discrimnation
claim but also as to whether M. Cirruzzo was discrim nated

agai nst because of his gender and national origin, matters not
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al l eged in DOAH Case No. 00-2929. Gender and national origin
di scrim nation were alleged by M. Cirruzzo in a later filed
conplaint filed with the Florida Conm ssion on Human

Rel ations, and in a federal lawsuit filed in Decenber 2000.

8. M. Carscallen’s deposition contains questions as to
gender and national origin discrimnation, as well as the age
di scrim nation at issue in DOAH Case No. 00-2929.

9. At the hearing, M. Cirruzzo argued that the costs
for these depositions should not be fully taxed in this
proceedi ng because | arge portions of themdealt with issues
relevant only to his federal gender and national origin
di scri m nati on case.

10. On or about February 8, 2001, USAA filed in the
federal court a request for a shortened discovery period in
the federal lawsuit. The request states that DOAH Case No.
00- 2929 was "nearly identical" to the federal case, that the
parti es had al ready engaged in extensive discovery of the
issues in the DOAH case, and that repeating that discovery in
the federal case would be a waste of time, noney and judici al
resources. The record does not indicate whether or how the
federal court ruled on this request.

11. Thus, USAA does not dispute that the depositions
will be useful in other phases of its |litigation against
M. Cirruzzo. Nonetheless, the depositions were taken in DOAH

Case No. 00-2929. As the defendant in nultiple cases, USAA
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acted reasonably and efficiently by covering in a single
deposition all the issues raised by M. Cirruzzo. It would be
unreasonabl e to expect USAA to separate the notives for the
di scrimnation fromthe comopn set of facts and persons
involved in M. Cirruzzo's allegations regarding his
enpl oynment at USAA, and to take a separate deposition for each
al l eged notive. The costs for the depositions are properly a
part of this case.

12. USAA seeks an award of costs in the amount of
$260. 00 for service of summons and subpoenas, and $37.50 in
wi tness fees in DOAH Case No. 00-2929. These costs were
docunent ed, reasonable, and all related to obtaining docunents
and records related to M. Cirruzzo's clains, or to securing
the presence of witnesses identified by M. Cirruzzo as
possessi ng relevant information. These costs are properly
part of this case.

13. M. Cirruzzo testified that his voluntary di sm ssal
of DOAH Case No. 00-2929 was prem sed on his understanding
t hat USAA had agreed that it would absorb its own costs if the
case were dism ssed. As evidence therefor, M. Cirruzzo
offered a "Confidential Settlenent Agreenent and Rel ease of
Al Claims" drafted by counsel for USAA, in which USAA offered
to pay a portion of M. Cirruzzo's legal fees and to absorb
its own fees and costs in exchange for M. Cirruzzo' s dropping

all clainms and causes of action against USAA relating to his
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enpl oyment. USAA did not disclaimhaving made this offer, but
rightly pointed out that M. Cirruzzo had rejected it. This
draft proposal provides no reasonable basis for M. Cirruzzo's
clai mof an agreenment with USAA that the conpany woul d absorb
its costs.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this
proceedi ng pursuant to Subsection 120.57(1), Florida Statutes.

15. This proceeding is governed by Section 760. 11,

Fl ori da Statutes, subsection (6) of which provides:

(6) Any adm nistrative hearing brought
pursuant to paragraph (4)(b) [providing for
an adm ni strative hearing] shall be
conduct ed under ss. 120.569 and 120. 57.

The comm ssion may hear the case provided
that the final order is issued by nmenbers
of the comm ssion who did not conduct the
hearing or the conm ssion may request that
it be heard by an adm nistrative |aw judge

pursuant to s. 120.569(2)(a). |If the
conm ssion elects to hear the case, it may
be heard by a comm ssioner. |If the

conm ssioner, after the hearing, finds that
a violation of the Florida Civil Rights Act
of 1992 has occurred, the commi ssioner
shall issue an appropriate proposed order
in accordance with chapter 120 prohibiting
the practice and providing affirmative
relief fromthe effects of the practice,

i ncludi ng back pay. |If the admnistrative
| aw j udge, after the hearing, finds that a
violation of the Florida Civil Rights Act
of 1992 has occurred, the adm nistrative

| aw judge shall issue an appropriate
recommended order in accordance with
chapter 120 prohibiting the practice and
providing affirmative relief fromthe
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effects of the practice, including back
pay. Wthin 90 days of the date the
recommended or proposed order is rendered,
the comm ssion shall issue a final order by
adopting, rejecting, or nodifying the
recommended order as provided under ss.
120. 569 and 120. 57. The 90-day peri od may
be extended with the consent of all the
parties. An adm nistrative hearing
pursuant to paragraph (4)(b) nust be
requested no later than 35 days after the
date of determ nation of reasonabl e cause
by the commi ssion. |In any action or
proceedi ng under this subsection, the
conm ssion, in its discretion, may allow
the prevailing party a reasonabl e
attorney's fee as part of the costs. |t
is the intent of the Legislature that this
provision for attorney's fees be
interpreted in a nmanner consistent with
federal case law involving a Title VII
action. (Enphasis added)

16. Revi ew of case law in Florida federal courts
i ndicates that USAA is not entitled to an award of costs in
this proceeding because it is not a "prevailing party.” 1In

Chacon v. Ezekiel, 957 F. Supp. 1265 (S.D. Fla. 1997), the

court, relying on Christianburg Garnent Co. v. EECC, 434 U.S.

412 (1978) and Marquart v. Lodge 837, 26 F.3d 842 (8th Cir.

1994), found that a Title VII defendant may be terned a
"prevailing party” only where the court determ nes the
plaintiff's claimto be w thout foundation. 957 F. Supp. At
1267. The court held that in a case in which the pleadings do
not clearly reveal that the plaintiff's claimwas frivol ous or
unreasonabl e, and in which the plaintiff voluntarily dism ssed

her clai mbefore an adjudication on the nerits, there was no



basis to deem the defendant a "prevailing party. 1d. Accord

DeShiro v. Branch, 183 F.R. D. 281, 285-86 (M D. Fla.

1998) (There must be a judicial determ nation on the merits in
order for there to be a prevailing party; voluntary dism ssa
of a Title VIl claimneans that defendant cannot be deened a
"prevailing party.")

17. The court's holding applies to this proceeding. No
showi ng has been made that M. Cirruzzo's claimwas w thout
foundati on, frivolous, unreasonable, or groundl ess, and
M. Cirruzzo voluntarily dism ssed his claimprior to a
hearing on the nmerits. USAA has not established its
entitlenment to costs as a "prevailing party" pursuant to
Section 760.11, Florida Statutes.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of
law, it is recomended that the Florida Comm ssion on Human
Rel ati ons enter a final order denying USAA's petition for

costs incurred in DOAH Case No. 00-2929.



DONE AND ENTERED this 8th day of My, 2001, in

Tal | ahassee, Leon County, Florida.

LAVWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 8th day of May, 2001.

COPI ES FURNI SHED

John W Canpbell, Esquire
Const angy, Brooks & Smith, LLC
Post Office Box, 1840

Tanpa, Florida 33601-1840

Ant hony Cirruzzo
7692 Deer Foot Drive
New Port Richey, Florida 34653

Azizi M Col enan, Clerk

Fl ori da Comm ssion on Human Rel ati ons
Depart ment of Managenent Services

325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149

Dana A. Baird, General Counse

Depart nent of Managenment Services

Fl ori da Comm ssion on Human Rel ati ons
325 John Knox Road

Building F, Suite 240

Tal | ahassee, Florida 32303-4149
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any
exceptions to this recommended order should be filed with the
agency that will issue the final order in this case.
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